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STATEMENT OF THE CASE
Nature of the Case
Timothy Livingston appeals from the district court’s orders denying the Idaho Criminal
Rule 35 (hereinafter, Rule 35) motions he filed, after the court revoked his probation in these
two consolidated cases. Before revocation, at the probation violation disposition hearing, the
court had asked for the parties’ respective recommendations for disposition. Mr. Livingston
recommended continued probation, and alternatively, if the court were to require incarceration,
that it consider a less severe sentence, preferably jail with work release. Upon revocation, the
district court executed a somewhat reduced sentence, shortening the indeterminate term. After
revocation, Mr. Livingston timely filed Rule 35 motions for a reduction of his executed
sentences, and he offered testimony in support of his request. The district court denied the
motions, and Mr. Livingston appeals from that decision.
As anticipated by Mr. Livingston, the State has argued that his Rule 35 motions were
successive motions and the district court lacked jurisdiction to consider their merits.
(Respondent’s Brief, pp.5-11). In this Reply brief, Mr. Livingston responds only to the State’s
arguments regarding the issue of jurisdiction. Regarding the merits of his appeal, Mr. Livingston
respectfully refers the Court to his Appellant’s Brief.
Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings are set forth in Mr. Livingston’s
Appellant’s Brief, at pages 1-4, and are not repeated here.
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ISSUES
I.

Did the district court have jurisdiction to hear Mr. Livingston’s Rule 35 motions, thereby
authorizing this Court to consider his timely appeals from the orders that denied those
motions?

II.

Did the district court abuse its discretion by denying Mr. Livingston’s Rule 35 motions,
in light of the additional information he presented?
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ARGUMENT
I.
Mr. Livingston’s Recommendation For Disposition, Made Prior To Revocation Of Probation,
Did Not Deprive The District Court Of Jurisdiction To Hear The Rule 35 Motions He Filed After
Revocation Of Probation
A.

Introduction
In these two cases, consolidated for appeal, Mr. Livingston challenges the district court’s

orders denying his Rule 35 motions for reduction of his sentences. Mr. Livingston had timely
filed his Rule 35 motions after the district court revoked probation. As anticipated, the State
argues on appeal that these motions were successive Rule 35 motions and the district court
lacked jurisdiction to consider their merits. (Respondent’s Brief, p.4.)
The parties agree that Rule 35 limits a defendant to filing only “one motion seeking a
reduction of sentence under this Rule.” I.C.R. 35(b) (Appellant’s Brief, p.6; Respondent’s Brief,
p.5.) The parties disagree, however, that Mr. Livingston’s recommendation for a disposition,
made prior to the court’s revocation of probation, can be construed to be a “motion” to which
that limitation applies.
B.

Rule 35 Reductions
Whenever a trial court revokes probation, Rule 35 provides two distinct opportunities for

the court to reduce a defendant’s sentence: “upon revocation” and “upon motion made within
fourteen days after the filing of the order revoking probation.” I.C.R. 35(b) (emphasis added)1
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The full text of I.C.R. 35(b) states:

(b) Sentences imposed in an illegal manner or reduction of sentence. The court
may correct a sentence that has been imposed in an illegal manner within the time
provided herein for the reduction of sentence. The court may reduce a sentence
within 120 days after the filing of a judgment of conviction or within 120 days
after the court releases retained jurisdiction. The court may also reduce a sentence
3

The Rule does not authorize a reduction of sentence unless and until probation is revoked. See
State v. Russell, 122 Idaho 488, 491 (1992) (“When a reduction of a sentence is sought upon
revocation of probation, the motion must be made at the time probation is revoked”) (emphasis
added). Under the terms of the Rule, then, a defendant’s recommendation that is made before
the court revokes probation cannot properly be considered to be a “motion seeking reduction of
sentence under this Rule.”
In this case, Mr. Livingston’s recommendation for a lesser sentence was made before the
trial court revoked his probation, and therefore cannot be construed to be a motion seeking a
reduction of sentence under this Rule. Consequently, the Rule’s one-motion limitation did not
apply to prevent him from filing his Rule 35 motions after the court revoked his probation.

C.

State v. Knowlton Did Not Deal With A Pre-Revocation Recommendation For
Disposition, And Therefore Does Not Control In This Case
Contrary to the State’s assertion (see Respondent’s Brief, p.5), this case is not controlled

by State v. Knowlton, 123 Idaho 916 (1993). In Knowlton, the defendant claimed that the trial
court had erred “by summarily denying him Rule 35 relief without allowing him the opportunity
to present information in support of a Rule 35 motion.” Id., at 922. Upholding the trial court’s
decision, the Supreme Court quoted Rule 35, emphasizing its one-motion limitation, explaining:

upon revocation of probation or upon motion made within fourteen (14) days after
the filing of the order revoking probation. Motions to correct or modify sentences
under this rule must be filed within 120 days of the entry of the judgment
imposing sentence or order releasing retained jurisdiction and shall be considered
and determined by the court without the admission of additional testimony and
without oral argument, unless otherwise ordered by the court in its discretion;
provided, however that no defendant may file more than one motion seeking a
reduction of sentence under this Rule.
I.C.R. 35(b) (emphasis added).
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Knowlton previously filed a Rule 35 motion in 1986 after the trial court imposed
the indeterminate ten-year sentence. At the hearing on March 6, 1987, the trial
court denied this motion. Knowlton was not entitled to file another Rule 35 motion
and the trial court’s comments at the probation revocation hearing that it would
not reduce Knowlton’s sentence pursuant to Rule 35 were proper.
Id., at 922 (emphasis added.)
Nothing in this holding or reasoning, nor in any information disclosed in the opinion,
suggests that the Court was dealing with a defendant’s pre-revocation recommendation for
disposition; rather, as detailed in the State’s brief, it appears the defendant had moved for
leniency after the trial court revoked his probation. (Respondent’s Brief, p.5.) And, while the
Supreme Court held that the trial court’s comments at the hearing “were proper,” the substance
of those comments do not appear in the Court’s Opinion. Thus, Knowlton’s holding stands only
for the basic, and undisputed, proposition that a defendant who has already filed a Rule 35
motion is not entitled to file another one. Because Knowlton does not involve a defendant’s prerevocation recommendation for disposition, its holding cannot be applied to resolve the question
presented in Mr. Livingston’s case.
D.

Rule 35 Does Not Limit The Number Of Times A Trial Court May Reduce A Sentence;
The Limitation Applies Only To Motions Filed By A Defendant
The State asserts that, “Because the only mechanism for reducing the sentences was Rule

35, Livingston’s request for a reduction at the disposition hearing was a Rule 35 motion for
leniency.” (Respondent’s Brief, p.8.) This assertion is incorrect, and ignores the trial court’s
authority, under the Rule, to reduce the sentence sua sponte, “upon revocation.” State v. Clontz,
156 Idaho 782, 792 (Ct. App. 2014) (“By the terms of Rule 35, whenever a trial court revokes
probation it has authority to sua sponte reduce the sentence that was originally imposed”)
(quoting State v. Jensen, 138 Idaho 941, 944 (Ct.App.2003)).
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Mr. Livingston does not contend that the decision to reduce his sentence is independent
from Rule 35, as suggested by the State. (Respondent’s Brief, p.9.) Rather, his contention is that
a recommendation for a disposition, made before the court revokes probation (and thus when the
trial court lacks the authority to reduce the sentence) cannot be construed as a “motion seeking
reduction of sentence under [that] Rule.”

Because Rule 35 does not contemplate a pre-

revocation request for reduction, the Rule’s successive motion limitation does not apply. In
short, a “recommendation” for disposition is not a “motion for sentence reduction” within the
meaning of Rule 35’s successive motion limitation.
Moreover, because Mr. Livingston’s disposition recommendation was directed at the trial
court’s sua sponte authority to reduce the sentence (in the event it revoked probation), which is
independent of a motion being made, and therefore not subject to the Rule’s one-motion
limitation, the successive motion limitation is entirely inapplicable.
E.

Mr. Livingston Has A Due Process Right To Make A Recommendation Regarding The
Appropriate Disposition On His Probation Violation
The State also argues that Mr. Livingston has not shown that a due process right is

violated by the prohibition on successive motions. (Respondent’s Brief, p.9.) However, to the
extent that the State seeks to apply the one-motion limitation to recommendations made at the
disposition proceeding, the constitutional violation is obvious:

it is a restriction on

Mr. Livingston’s right to be heard regarding the appropriate disposition on his probation
violation. The application advanced by the State would create an unwarranted chilling effect on
defense counsel’s ability to advise the trial court of its available legal options, and likewise
thwarts counsel’s ability to advocate for an appropriate disposition for the defendant.
The significance of a defendant’s disposition recommendation is evident in this
observation of the Court of Appeals:
6

It is common practice for a trial court to impose a rather severe underlying
sentence as an incentive for the defendant to perform well in the retained
jurisdiction program and to comply with the probation terms if the defendant is
ultimately placed on probation. A lengthy underlying sentence also preserves the
judge’s option until such time as probation may be denied or revoked, when the
court can decide whether the sentence should be reduced. A long underlying
sentence thus provides the judge a hedge against uncertainty of the defendant’s
future performance.”
State v. Clontz, 156 Idaho at 791, n.7 (quoting State v. Jones, 141 Idaho 673, 676 (Ct. App.
2005)).

Given this common practice of trial courts, it is crucial that defense counsel be

permitted to discuss the appropriate sentence to be executed whenever the trial court is
considering revocation.
F.

A Trial Court Makes A “New Decision” When It Executes Sentence After Revoking
Probation, And The Defendant Has A Due Process Right To Have His Recommendation
Heard
The State also takes issue with Mr. Livingston’s characterization of a newly-executed

sentence as a “new sentence.” (Respondent’s Brief, p.6.) However, regardless of the technical
distinctions noted by the State, there is a “new decision (explicit or implicit) made by the district
court upon revocation of probation.” State v. Clontz, 156 Idaho 782, 790 (Ct. App. 2014)
(quoting State v. Jensen, 138 Idaho 941, 944 (Ct. App. 2003)) (emphasis original in both
opinions). Mr. Livingston’s due process rights include the right to have his recommendation
heard as the district court reaches that new decision.

II.
The District Court Abused Its Discretion By Denying Mr. Livingston’s Rule 35 Motions, In
Light Of The Additional Information He Presented
In his Appellant’s Brief, at pages 15-17, Mr. Livingston presented his arguments
challenging the district court’s denial of his Rule 35 motions for a reduction of his sentences.
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The State’s responses are not remarkable, and as such, no further reply is necessary in regard to
this issue.

CONCLUSION
For the reasons stated here and in his Appellant’s Brief, Mr. Livingston respectfully
requests that this court revisit and clarify the Court of Appeals’ holding in State v. Hurst, 151
Idaho 430, 439 (Ct. App. 2011), or else overrule it. He further requests that this Court reduce his
sentence as it deems appropriate, or alternatively, that his case be remanded to the district court
with instructions to reduce his sentences.
DATED this 27th day of July, 2017.

__________/s/_______________
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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